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Former U.S. Judge Presides at First International War Crimes Trial
Since Nuremberg; McDonald Heads Three-Judge Panel in The Hague

with Judge McDonald on the Tadic case.

The chief prosecutor for the Tribunal is
Richard J. Goldstone of South Africa. The
specific prosecutor for the Tadic trial is
Grant Niemann of Australia.

Judge McDonald was appointed a U.S.
district judge in Houston in 1979 by Presi-
dent Jimmy Carter. Prior to her appoint-
ment she had been a lawyer for the NAACP
Legal Defense and Education Fund in New
York, and a practicing lawyer with her
husband in Houston, specializing in plain-
tiff employment discrimination cases.

She resigned her federal appointment in
1988 to return to private practice in Austin
and San Antonio.

Major International
Judicial Conference
to Meet in Washington

The fourth International Judicial Con-
ference for justices of supreme courts ?dGabrieIIe Kirk McDonald, the third Af

constitutional courts in Europe will con-, . b .
vene atthe Federal Judicial Center in Waggan-American woman to be appointed to

ington, D.C., October 1-2, 1996. the federal judiciary, is now presiding over

The conference is being organized e firstinternational war crimes trial since
the Center for Democracy, a Washingtote Nuremberg trials in 1945-1946.
based nonprofit corporation, with assis- Judge McDonald leads a three-judge
tance from the Federal Judicial Center apdnel hearing the trial of Dusan Tadic, a
is being funded primarily by a grant fronBosnian Serb bar owner accused of atroci
the U.S. Agency for International Developies committed in 1992 in and around

ment. ) Serbian prison camps in northwestern
The focus of the conference will be “Thgggnia during the civil war in Bosni

Role of an I]rc]dé:pendein"; Ju_diciary(:j IQplq’%erzegovina. The trial began in The Hague
mentation of Criminal Justice and COMy \1avof this year.

: " : ; \
;R/Zr(;flelnlﬁyszg?énmssaelztilmgl V(\:Iﬁﬂstﬁé ff _ Selected as one of the 11 members o the ik After accepting an offer to teach at the
Ilnternational Criminal Tribunal for th Gabrielle McDonald, former judge Thurgood Marshall School of Law at Texas

lowing topics: . e
-thge rcﬁe of the judiciary in democra jEormer Yugoslavia in the early fall of 1993 of the U.S. District Court for the Southern University in 1993, Judge

market societies during stages of transitjdty, @ committee of the United Nations, Soeﬂth‘zrnceﬁtéfttf;;ﬁx?ﬁ'epl_zzs'dgs McDonald received a call from Conrad
with comparative European models; | Judge McDonald received the highestnym- Ve ,\'lethe”;m;s 94 | Harper, Legal Adviser in the U.S. State

« issues of interpretation of commerci&ler of votes among 22 candidates for the ' Department, asking her if she was inter-
and criminal laws; Tribunal. She took the oath of office for her « Antonio Cassese of Italy (President efted in the war crimes tribunal position.

* court organization; new position in November 1993. the International Criminal Tribunal and hea@lfter first rejecting the idea, she then ac-

by James G. Apple

+ international issues and obligations; Her panelis hearing 132 separate charggsts Chamber of Appeal); cepted the nomination.
and_ o _ against Tadic for crimes against humanity « Adolphus Karibi-Whyte of Nigeria; Following her selection she worked with
* judicial leadership. and war crimes under the Geneva Conven- Haopei Li of the People’s Republic binembers of the faculty of the law school at
Sugrhelrenfé]uggEﬁ\éﬁﬁge;ﬁ:s%;r?ide%ve?; ih%n that involve gang rape, beatings, toGhina; Texas Southern University to develop a
will lead a panel discussion for the fi Rite, and murder_of Muslim and Croat pris- ¢ Jl_Jles_ D_eschenes of Canada;_ prqcedural code _for the Trlbungl, some of
session. Other panelists for the session V&i]ers atthree prison camps. He has been in Sir Ninian Stephen of Australia; | which was later incorporated into a final
be Justice Lech Gralicki of the Constiti® stod_y since the spring of last year. * Claude Jorda of France; code adopted by the full tribunal.
tional Court of Poland and Justice Alexan erTadlc’s trial |s.expected to I:_;lst four < Elizabeth Odio-Benito of Costa Rica; Judge McDonald attended Boston Uni-
Arabadjiev of the Constitutional Court month.s and may involve the testimony|of « Fouad Riad of Egypt; versity and Hunter College in New York,
Bulgaria. 150 witnesses. * Lal Chand Vohrah of Malaysia; and and graduated firstin her class from Howard
Speakers for other panels include Jus-The other 10 members of the tribunal « Rustam S. Sidhwa of Pakistan. University School of Law in Washington,

tice Veniamen Yakovlev of the Russig@re: Judges Vohrah and Stephen are sittipgC., in 1966L]
Supreme Arbitrage Court, Justice Milan
Karabin of the Supreme Court of the S|o-

k Republic, Justice Steffan M 1 . '
bt tne mupreme cout o sweden uadvhere to Find It: The Substance of International Law

of the Supreme Court of Sweden, Jus
Claude Rouiller of the Federal Tribunal|of

: ; One special section of ILM relates tdhe Hague, Netherlands, are printed in the
iﬁ'téeJL%%%aite?gJ;§22?§k %rfe sgduemn ?}f -by./ James G. Apple_ — | recent actions regarding treaties to whicaports of that court. Information about this
Rights, and Justice Viadimir Paul of the Domestic judges faced with deciding #he United States is a party and treatie other publications relating to the court
Constitutional Court of the Czech Repufs2Se that involves the application of | @vhich the United States is not a party. | can be obtained from the Sales Section,
lic. reference to international law may question Further information about the ILM carunited Nations, New York, NY 10017, or
Chief Justice Rait Maruste of the Navhere one goes to find the substance oftg obtained from the American Society &fom Distribution and Sales Section, Office
tional Court of Estonia will make a presen- Article 38 of the Statute of the Internanternational Law, 2223 Massachusettd the United Nations, 1211 Geneva 10,
tation at the final session on judicial leadefonal Court of Justice prescribes the sourcg&genue, N.W., Washington, DC 20008Switzerland.
of international law to be used in the resp864, phone (202) 939-6000. Reports of Cases Before the European

. - ! niversity of Cambridge in England regu=uropean Court of Justice and the Euro-
Ruth Bader Ginsburg, and Antonin Scaligens, judicial decisions, and the teachingsrly publishes, through Grotius Publicgsgean Court of First Instance in Luxem-
_The conference will be the fourth orgasf the most highly qualified publicists ofions of the University of Cambridge Presbpurg are collected and published in reports
Pilrzsetd t\t/)vyothceor?feer:teerzggrs Dvsemrzcrﬁ?(a irltlﬁe various nations. another compendium of treaties, judiciaff cases for those two courts. The reports
Strasbourg, France, in 1993 and 1994. t;’_here exist a numper of resource @cisions,_and other materials._ are published in nine Ianguag_es: Spanish,
year's co;lferenc'e was held at th%% ist the _researc_her in locating the Ub-InternatlonaI Law Reportsas first pub- Danlsh, German, Greek, English, French,
Georgetown University Law Center irianc.e of international law, not only ished in 1932 by the Department of Inteftalian, Dutch, and Portuguese.
Washington, D.CC] merican judges but for judges around fimational Studies at the London School of The reports usually include a summary
world. While it would not be possible {&conomics. There are now 101 volumesaff the judgment, the opinion of the Advo-
review all publications that provide materthe series, which contain decisions of intezate General and the judgment of the court.
als relating to, and commentaries abowuttional courts and tribunals, decision
international law, the following is a denational courts relating to international | \$ee SUBSTANCE, page 4
scription of some of the major resources fhcluding U.S. court decisions), treaty pro-
finding international law in the variousisions, decisions of arbitral tribunals, andlnside
forms in which it exists: other materials. o
International Legal MaterialgILM)— An index to volumes 81-100 covering Legal Reform in Bulgaria 2
ILMis abimonthly publication ofthe Amerithe period 1990-1995 was published

. . . ) ; N |nternational Criminal Court 2
can Society of International Law, located manuary of this year. According to a prefac

e
Washington, D.C. ILMis published in Janun the publication, International Law Re{ 1P to Zambia 3
ary, March, May, July, September, ansbrts endeavor to provide within a single International Law as Binding
November. series of volumes comprehensive accessin Rules 4

There are currently 35 volumes of ILMeEnglish to judicial materials bearing on
containing the texts of important treatigaternational law.” Further information Notice to our readers
and agreements; decisions in judicial aa@out theReportcan be obtained from the Downloadable files of all editions of the
similar proceedings, such as arbitral awar@&search Center for International Law, 5 International Judicial Observecan be
texts of important legislation and regul&&ramner Road, Cambridge, Englandfound at the Federal Judicial Center’s
tions; texts of a variety of documents, su¢tB39BL, phone 01223-335358. web site (http://www.fic.gov) on the World
as U.N. General Assembly resolutions; sUim- International Court of Justice Reports | Wide Web.Observeissues can be found
maries of international law meetings f]Ilegments, advisory opinions, and Ordersbyclickingthe Publications icon and look-

conferences; and reports of trade negotiithe International Court of Justice (ICJ)/in '"g under the heading *State-Federal J
tions. dicial Affairs.”

Center for Democracy President Allen
Weinstein and Vice President of the Con-
stitutional Court of the Czech Republic
Ivana Janu at last year’s International
Judicial Conference.
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Legal and Judicial Reform in Bulgaria

tries in promoting respect for internation
law.

The judicial branch is independent an
afeguards the rights and legitimate inté

by Justice Mario Babitinov
Supreme Court of Bulgaria

(This article was prepared in part « . "
Justice Babitinov while a Visiting Foreig sts of all citizens, legal entities, and {

SECUNDUM LEGEM

Progress Toward the Creation of an
International Criminal Court

’m

Judicial Fellow in residence at the ngtate. This contrasts W.ith th? court systg
eral Judicial Center in 1995.) unde_r the old regime In which the CO.
munist Party effectively controlled the j
II}(Ziciary.An independentjudiciaryis a prim
a4ement in a movement toward a Ci
rJﬁociety governed by the rule of law.

The Republic of Bulgaria has radic
transformed itself since 1989. It now

a parliamentary system of governm o
The people exercise sovereign po erUnder the 1991 Constitution, the leg

through a democratic constitution n%ystem IS adm|q|st§red by supreme co
through a democratically elected parli ind appellate, district, and regional cour
ment and president, part of their mult judicial system act, passed in 199

party political system. iImplemented the judicial structure pr
Bulgarian public life is increasing

scribed by the Bulgarian Constitution. T
characterized by political pluralism, a I]ud|C|aI actalso provides the procedures|
though threats to such tolerant pluralis

be followed in the courts and other mec
do exist. Independent trade unions AEmMs necessary for the functioning of t
independent news organizations haV@

urt system.

emerged as powerful social forces. To arh-]r heju_d|C|3I system up]gert_he newact
extent not possible under old, cold & ree-tiered system of first instance,

conditions, Bulgaria’s foreign policy no pellate gnd cassation courts..The.re ]

respects international law. seven d'ﬁ?rem types of courts: region:

district, military, appeals, the Supremn

The constitution of Bulgaria is the uc_:ourt of Cassation, the Supreme Admini

preme law and its provisions apply : .
rectly. Rights and duties created in it t%rtglec%%l;trt’ and the Supreme Constif

enforceable without further legislation.
The new constitution was adopted
July 12, 1991, by the Grand National A
sembly. Itwas the first freely elected po
Communist parliament. The “grand”in jt
name signified its powers to promulga
constitutional provisions as well as no
mal statutes. The present, elected parli
ment is an ordinary National Assembl!
The constitution guards the natio 5F .
integrity of Bulgaria and guarantees eqdé{ ge panelg. _hear_cases In 'E‘hese COl,J
rights before the law to all Bulgaril){\( .'Ch are divided into _th_ree _colleges
citizens by pledging adherence to uni e?'—V'I' criminal, and adminisirative.
sal human values and by proclaiming the o
dignity and personal security of the inpanels, h?’ars. appeals from district co
vidual. The importance of these guarﬁf-ises of first instance. .
tees is obvious given the absence of suc The Supreme Court of Cassation, |

rights under the previous regime and {t é{ed in the Bulgarian capital of Sofia,

particular persecution of persons belo %’—e highest court fpr civil and cnming
ing to the Turkish minority. ppeals. It decides issues of interpretat

All international treaties, ratified b of statutes and assures the uniform ¢

constitutionally established procedur]c reement oflaws by allc_ogrtsm_ C'V'la.m.
fiminal cases, and is divided into civi

are considered part of domestic Iegilg"minal and military colleaes. The Su
tion and supersede any contrary dom st L Ay ges. Ihe -
legislation. This provision makes BulP"€Me Administrative Court has simil

Regional courts are general jurisdi
lon courts of first instance, presided ov

ay assessors, provided for in the ng
onstitution, are appointed for five-yea
erms by the local courts.

a

rtain cases in the first instance. Thre

g
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)y one judge and two lay assessors. Thg

_District courts decide appeals from the,
udgments of district courts as well as heaa{

Acourt of appeal, sitting in three-judge

:)_

h
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international criminal court was reached in
the 1994 debates of the Sixth Committee,
planning in the Security Council to create
another ad hoc international tribunal to
prosecute those responsible for genocide
egind other serious violations of interna-
stional humanitarian law in Rwanda was at
sab-advanced stage. For many this initiative
served to strengthen the case
for the creation of a permanent
court structure.

Many nations participated
in the debates, during which
strong support was expressed
for a diplomatic conference to
be convened in 1996 to elabo-
rate and adopt a statute for an
international criminal court.
The debates resulted in an
agreement to establish an ad
diroc committee, open to all United Nations

members, that would facilitate a further
abrocess of intensive consultation. Its task
&as to review the major issues arising from
nthe ILC draft and chart the future course of
ghe proposed statute. After discussions, the
lyl hoc committee submitted a report to the
&f.N. General Assembly. The Assembly
r¢hen decided by resolution to establish an
angen-ended preparatory committee.
i Committee Mandate
This committee’s mandate is “to discuss

further the major substantive and adminis-
Asrative issues arising out of the draft statute
sprepared by the International Law Com-
t$nission and, taking into account the differ-
hent views expressed during the meetings,
bto draft texts, with a view tpreparing a
awvidely acceptable consolidated text of a
Fenvention for an international criminal
raburt as a next step towards consideration
ney a conference of plenipotentiaries. . . ”
Iehe assembly also urged participation “by
the largest number of states possible in the
ework of this body.” It met in New York in
date March and early April 1996 and recon-
llyened in August. Thereafter it will report to
Nthe 51st session of the General Assembly,
tsvhich will decide on a future course of
aaction.
r The Draft Statute for an International
of Criminal Court
N. The 1994 draft statute provides the cen-
?fral focus for ongoing intergovernmental
whscussions about the proposed court. Al-
nhough an in-depth examination of that
sdomplex text lies beyond the scope of this
article, some of its major features are worth
®xamining.
e- It is important to emphasize that the
ttourt, as envisaged by the ILC, is a body
alith a highly circumscribed jurisdiction.
n@s stated in the Preamble, itis to be used for
sthe trial of those persons accused of “the
amost serious crimes of concern to the inter-
national community as a whole.” Further-
rmeere, the ILC noted that “it is intended to
tperate in cases where there is no prospect

by Dr. William C. Gilmore
Professor of International Criminal Law
University of Edinburgh, Scotland

il The ideal that the international comm
nity should possess a judicial body to ex
ise criminal jurisdiction over individual
s opposed to states was revived as a
Ject of serious international and
overnmental interest in the
atter part of the 1980s. The
fevival was the result of anum-
Ber of factors, including the
dessening of cold war political
€ensions and concern about the
growth of various forms of
ITransnational criminality.
P- The Prime Minister of
ftinidad and Tobago propose
tkhat the United Nations con-
&ider establishing an international adju
Scative body with jurisdiction over illicit
Uirug trafficking and other transnation
criminal activities. This proposal struck
Ftesponsive chord in the international co
Ehunity. In particular, it helped to focu

tention on the special problems faced
Wmall or otherwise vulnerable members
Uthe international community, which a
often not equipped to oversee complex g
Xpensive major international criminal t
Is.
€ International Law Commission
_rtS'Within the U.N. system the topic wa
‘remitted to the International Law Commi

sion (ILC), a body of distinguished juris

created by the United Nations. In 1993 t
UiEC received from a working group estal
lished to deal with this issue a highly d
tailed report containing a draft statute. T|
| eport was referred to the U.N. Gene
0Assembly for comment. At the same tin

rious concern had surfaced within t
fhternational community overeports of
widespread and serious violations of int
'national humanitarian law being perp
trated in the former Yugoslavia, especia
in Bosnia. On May 25, 1993, the U.}

1=

i
Security Council formally expressed i
determination to putan endto such acts
to bring to justicethose responsible fg
them. Specifically invoking its powers ¢
decision under Chapter VII of the U.\
Charter, the council, in Resolution 8%
(1993), established an international trib
nal for the sole purpose of prosecuti
persons responsible for such grave act
the period since January 1, 1991.

In the latter part of 1993 the draft staty
prepared by the ILC working group r
ceived detailed consideration in the Si
(Legal) Committee at the U.N. Gener
Assembly in New York. Inthe course of tk
debates on this issue there was strong
portin principle for the creation of aperm
nent international criminal court. How
ever, many delegations expressed rese
tions about a range of issues relating

Lsich a proposal. Much of the debate ¢
ogentrated on such fundamental matters
neche mode of creation of the court and
@@Iationship to the U.N.; the nature a
La@xtent of its jurisdiction, including the righ
6f the Security Council to initiate procee
ings; and the method of surrender of
deged offenders to the court and rela
questions of international cooperation
criminal matters.

The working group undertook the d
Fanding task of adapting and refining t

oof those persons being duly tried in na-
stinal courts.” The emphasis is thus on a
itourt that will complement existing na-
ndonal jurisdictions and existing procedures
for international judicial cooperation in
ceriminal matters and not exclude the exist-
dlgjurisdiction of national courts, or affect
eble right of states to seek extradition and
iather forms of international judicial assis-
tance under existing arrangements. Vari-
esus substantive provisions have been in-
heerted in the text in an effort to ensure that

*'1993 proposals in the light of the views thainly those cases envisaged in the Preamble
had been articulated both by governmerdse dealt with by the court.

and other interested bodies. The revised Throughout the intergovernmental dis-
text, consisting of 60 draft articles, oneussions of 1995, much emphasis was

cghnex, and extensive supporting comm
jtaries, was formally adopted by the Co
emission in sufficient time to be included
digial 994 Report to the General Assemb

NY. By the time the issue of a permang

eplaced on the importance of this principle
nof complementarity in defining the proper
mole for the proposed court. However, con-
ly.
2$ee SECUNDUM, page 3
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Zambian Trips Provide Judge with Adventures,

by Judge J. Rich Leonard
(U.S. Bank. E.D. N.C.)

Insights into Africa

urgency to complete a proceeding. Thus, if
the day ends and a trial is not complete, the
judge simply adjourns it to the next free
day, usually six months in the future. |
uncovered one murder trial that took 17
days to complete over a two-year period.
There is no probation or parole system—
defendants simply serve their sentences
and are released. In fact, they have a com-
mon verdict called “Guilty and Discharged”
that puzzled me at first. It means that be-
cause it took so long to come to trial the
defendant is simply given his time served
as punishment.

As was once true of our courts, the pace
of litigation is entirely lawyer-driven. Con-
tinuances are easily obtained, and for the
flimsiest of reasons. Nevertheless, the
judges are hardworking and genuinely in-
terested in new ideas.

The courts face many shortages of equip-
ment and supplies. During one of my visits
to a trial in progress, the judge had to stop

dbians to be courteous, patient, and intensi}¢ Proceedings because no additional pa-

fourious about the American justice systep§" could be found for note taking.

and American society in general. i took enormous pnde in bemg in Zam-
5. The Zambian courts remain true to tH¥a as a representative of the United States.
people, one and a half million of whom liV@he first was to advise the Zambian judg@sitish model. Judges, many of whom werdMe and again Zambian officials told me
in Lusaka, its capital. In colonial times, &nd administrators on developing a planfeducated in England, wear wigs and dl@W appreciative they were that American
was Northern Rhodesia. Copper, whichwaad establishing a central administratiedressed as “my lord” or “my lady.” | wai/dges had come to assistthem in their own
the country’s primary value to the BritisBtructure. The second was to evaluate thatiuck by the enormous respect and def6puntry rather than requiring them to travel
Empire, is stillits primary export. Unfortiprocedures for handling cases and suggeste shown judges. As |, or any judgt® the United States. | also fell in love with

nately, as copper prices have dropped, theorovements. During my second visit, theould go up the steps of the courthouddffica, with its vastness, its gentle people,
is easy pace of life. | hope to return some

The biggest adventures of my life—two Tanzania

trips to the African nation of Zambia:
began with a phone call during an afternoon
recess in March 1994. An officer with the
U.S. Information Agency wanted to kngw
if  would go to Zambia in May of that year
to act as a consultant to the Zambian judi
ciary. | agreed, certain that nothing would
ever come of it. The next thing | knew, an
application for a diplomatic passport an
list of required shots arrived in the mail

On my first trip, | left Raleigh, N.C., 0
April 29, 1994, changed planes in New
York, and flew for 16 hours to Johannesburg
South Africa. l arrived in Zambia during the
middle of their elections, a day after the
international arrival terminal at the airport
had been bombed. Needless to say, securi
was tight. My return visit, in June 1995,
was less eventful. It was also more enjpy-
able, because | took as a traveling compaperable, the Zambian government ma
ion my oldest son, Matt, a college sophésrmal request to the U.S. government
more. assistance.

Zambia is a country of eight million During my first visit, | had two task

Angola
ZAMBIA

Namibia
Botswana

South Africa

y

tradition, multiple political parties, an aceourt managers, worked on revisions| &ternoon, | took off for a customary jog. (Editors note:in August 1996, after the
tive parliament, and a very free press. Bedles of procedure, and tried to assist wine of the porters at the hotel caught/ gpeParation and submission of this article,
cause of these shared values, the Unitedembryonic automation program. with me and said, “I say, my lord, have ypi}'dge Leonard returned from his third trip
States has always been interested in ZamDuring each trip, | was given an officeifeft something | can fetch for you, or do yol® Zambia, where he helped draft new rules
bia. Particularly now, as the Zambians Supreme Court building in Lusaka alist trot?” of procedure for the Zambian courtsl)
attempting to privatize many of their indugacent to the Chief Justice and Madame True to the British model, Zambian courts

tries, establish a stock market, and retr
on many social welfare programs, t
look to the United States as a model.
Butwhy the interestin American judg
In 1991, the Zambians adopted a new
stitution that, for the first time, requires t
creation of an independent and auto
mous judiciary. To make this new provisi

rébcretary (their senior administrator). | hadill use intricate and time-consuming pro-

egccess to staff at all levels of the judiciargedures. Criminal cases move slowly,

During my first visit, | spent a frantic twiovas not unusual for defendants to remai %}ULGARIA1 from page 2

Sieeks trying to understand the Zambjgail for three or four years before triakesponsibilities for administrative cases and

@ystem, complicated by the fact that evempraking multiple appearances in coutiie administrative law.

ene spoke beautiful but differently accentedroughout. Their practices in maintaining A Supreme Judicial Council, established

Bnglish, depending on his or her natiyedicial calendars struck me as inefficieny the new constitution, is comprised of 25
ibe. Without exception, | found the ZamBecause there are no juries, judges feglmembers, of which 11 are judges. The Judi-

cial Council determines the organization

SECUNDUM, from page 2

siderable difficulties have been encoy
tered in translating the principle into
practical definition of the nature of th
optimal relationship between the propos
international body, national courts, and
vestigative procedures. Wide divergen
of views exist on the precise impact
should have on substantive provisions.
deed, there aiiadications that the concej
of complementarity is so general and {
views of individual countries with regar
to its translation into practice are so var
that its real utility is open to question.
Workable Structure

To support a limited category of serio
offenses of international concern, the dr
statute seeks to produce a workable st
ture for investigation, prosecution, and tr
and, in cases where convictions are
cured, for the appropriate punishment
the individuals concerned. To that end i
divided into eight parts: (1) the establis
ment of the court; (2) composition ar
administration; (3) jurisdiction; (4) inves
tigation and prosecution; (5) the trial; (|
appeal and review; (7) international cog
eration and judicial assistance; and (8)
forcement.

It is clear from the debates in the Six
Committee and in the 1995 work of the
hoc committee that many countries,
cluding the United States, continue to h
bor a range of reservations and conce
about specific issues. It appears, howe
that the most significant differences of vig
revolve around the suggested jurisdictio
system for the court. Of critical importan
is the identification of the crimes fallin
within its mandate.

Article 20 of the draft statute sugges
that thecourt beprovided with subjec

and composition of the judiciary, including

matter jurisdiction over genocide, aggresertainty and clarity has generated que$€ appointment, promotion, and removal
sion, serious violations of the laws antions about whether it would be possibl®f judges. _
irrustoms applicable in armed conflicfor example, to formulate an acceptable A Very important element of Bulgaria's
@rimes against humanity, and finally, cedefinition of the crime of aggression. | "W government is its guarantee of the
eain crimes established under or pursuant toOverall, the discussions reveal the géldependence of the judiciary, which is
erkaty provisions listed in an annex whicsire of many states for a more modest cofpind in article 1-17 of the constitution.
Ifeonstitute exceptionally serious crimes of the terms of jurisdictional reach. There isNiS Section provides that in the perfor-
“@sternational concern.” While none of thesstrong support to limit the offenses to ti@ance of their functions all judges, pros-
tategories has been entirely problem figepre crimes” of genacide, crimes again&§cUtors, and investigating magistrates will
Ithe greatest controversy surrounds the|llimanity, and serious violations of thB& Subservient only to the law. Such a
Obf treaties contained in the annex. Thiaws and customs of war. provision means that judges shall decide
hensists of an enumeration of instruments This high level of concern over the scog@2tters before them “impartially, on the
chddressing such central issues of interra-the subject matter jurisdiction as prd?2Sis Of facts and in accordance with the
@ibnal concern as war crimes (contrary| fgosed by the ILC continues in spite of t W, W'tho!“ any restrictions, improper in-
the Geneva Conventions of 1949 and Rract that the ability of the courtto play aral uences, mducements, pressures, threats,
tocol | of 1977), hijacking, torture, andn the prosecution of offenses covered (8] Interferences, directorindirect, fromany
uapartheid. Significantly, it embraces crimearticle 20 is severely circumscribed uarter or for any reason. A .
aftvolving illicit traffic in narcotic drugs subsequent provisions, which, in large The independence ,Of the .JUd'C'ary 1S
ahd psychotropic substances under Artiaeeasure, give emphasis to the concepscgpne9t6d tothe courts .excluswe aqthorlty
@(1) of the U.N. Drug Trafficking Conven-consent and state control. The two maj depldg vyheth(_ar an issue subm|tte_d to
Sn of 1988. exceptions to such provisions relate to faem s within their competence as defined
of More Restrictive View crime of genocide and cases referred to tmélaw' The courts have jurisdiction over all
is There is substantial support, howeverpurt by the U.N. Security Council. T gssues of aJu.”d'C.al nature. o
Her taking a much more restrictive view o€ommission took the view that the court In conformity with the_new constitution,
nthe initial scope of subject matter jurisdicshould possess aninherentjurisdiction o .%?'YF“E expressly appo_lnted courts may try
. . judicial cases. Specialized courts may be
tion. For example, the United States aride former type of case. . :
: . . established only by virtue of law. There
Bihe United Kingdom, among many other Conclusion ill be no extraordinary courts. The unified
Western and developed nations, have voicedAs the judges of the Yugoslav Tribuna\iv'd. ial system in B Iy 2 h ' Il civil
esirong opposition to the inclusion of drugave noted, “a permanent internatio o |C||a Syj e(rjn n’ fgt‘?‘”a ears 6Il2)' C'V't’
offenses. The position articulated by theriminal court has been eagerly awaited ez;adnatlirll r:::ermlr;lsv:grl(\e/e dceacl:?ggd t:)slpls'lo(?s
th.N. Crime Prevention and Criminal Jusauman rights advocates and governm r?:taﬁled state arbitration and other specialized
aite Branch and the U.N. International Druglike for more than half a century.” Ma )J'urisdictions are now within thepcom i
. o pe
rControl Program that the court should bgould agree with them that it fargently tence of the courts
agiven jurisdiction over a broader range|@équired,” and that “it is truly the ‘missing Another basic p'rinciple established by
roenses associated with modern organizkak’ of international law.” the new constitution is that ever hall
. . : ) yone shal
veransnational crime has not found a recep-While considerable progress has b%l&ve the right to trial by ordinary courts
2\Wve audience. achieved within the U.N., itis evident tha sing established legal procedures. The
nal Also significant is the widely held vieywwmuch remains to be done if this goal is to l% :
Cehat whatever the final scope of the courtachieved. Whether the necessary politica
gsubject matter jurisdiction might be, it isvill and spirit of compromise exist to ta €h
highly desirable that the crimes in questidhis ambitious step should become app
stse much more precisely defineithin the | ent before the end of the yefr.
statute itself. The perceived need for greater

e mutual right to challenge evidence of
e parties in a trial, and judicial proceed-
‘Wi'gs shall be conducted to ensure the estab-
lishment of the truth about the matter be-
fore the courtD
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International Law—A Binding Body of Rules for Nations to Follow

by Bruno A. Ristau Unique examples of international la
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International law is a binding body tion of war criminals in the former Yugosl
rules applied by and to states in their in afa. _ _ o
national interaction. The rules rest partly on International law is a developing fiel

iBonventions, treaties, or agreements (h

ustom (“customary international law”),
Until 1947, allinternational accords t
the United States entered into were p

urts. The documents evidencing practice

action are furnished by the Nuremberg wafter “accords”) between foreign states @re treaties between particular states, do-
crimes trials and the establishment by thsreign states and international organizerestic statutes and decrees, instructions
United Nations three years ago of an infefens (“conventional international law”)issued by governments prescribing rules
national criminal tribunal for the prosecuand (2) international usage, giving rise for diplomatic and consular officers, opin-

ions of attorneys general and law officers
an international subjects, diplomatic corre-
ugpondence, the decisions of prize courts

generally approved practice, assenttow itRere have been several movements|ighed annually in the Statutes at Large. Thed other domestic courts, and the history
is either presumed or, in respect of a &ecent decades to permit individuals to sdeamatic increase in their number durirgnd record of international transactions,

ticular state declining adherence, immat@foreign state under certain circumstancgsd after World War Il (the 1945 Statutes #cluding proceedings of international con-

rial. International law is objective law aft in an international forum, a privilege thatarge alone contain five volumes of inteferences. The writings of jurists have weight
it has by time and experience acquird¢puld of course depend on a treaty, Aational accords) prompted the U.S. Cpaccording to the authority of their authors;

general recognition and application by jfmber of interesting questions are raisgebss to pass a law in 1947 requiring [tagong the best and most readily available
ternational tribunals. The term internationgY these developments: Would the relati@epartment of State to publish all interngvidences is the authoritatiRestatement

law seems to have firstbeen used by Je elh%P

ween the individual and a foreign stafienal accords in a separate official public&Fhird) of the Foreign Relations Law of the

Bentham, and it has almost entirely étill be governed by international law? Hafon, United States Treatig8U.S.T.”). In | United State¢2 vols., 1987).

placed the older term “law of nations.”

the concept expanded so as to take in natidition, all treaties and conventions that Duty to Apply International Law

Traditionally, international law has goytopics? Was it too narrow in the first placete ratified by the President, and all agree-The most frequently cited passage re-
emed relations between states. The wd the “new subjects” merely the indireghents with foreign government agencigfarding the duty of the courts to determine

“international” indicates that the rules go\Rbjects of international law or are they n

at are entered into by executive offici

d apply international law is found in a

ern nations. But beginning in the latter pattanches of public law affecting the relavith presidential or congressional authorigoo Supreme Court case knownTae
of the nineteenth century, and especiaffpns of states with individuals? The arration, are given “T.L.A.S.” numbers (shopaquete Habanél75 U.S. 677). The suit

since World War 11, international organi end ma > €
tions (like the United Nations or the Worl¢ghat premise is definitional only, it is rel

ents Series”).

aswers depend on amajor premise, and sifge Treaties and Other International Agregrose during the Spanish-American War of

1898 and concerned the capture by U.S.

Bank), individuals, recognized revolutively unimportant to an understanding|of The principal treaties that establish inyaval ships of two small Spanish fishing

tionaries, minorities, administrative unionghe nature of international law.
combatants, and prisoners of war have alsoThe Sources of International Law

ternational law are the great lawmaki
treaties, which, insofar asthey are notme

Ngssels off the coast of Cuba. The vessels
robére broughtinto a prize courtin Key West,

become the subjects of rights and dutiesThe major sources by which rules|@declaration of preexisting customary lawpndemned as enemy property, and sold

declared by international law. international law are formulated are

SUBSTANCE, from page 1

Ininstances where only a summary of
judgment is provided, the text of the f
opinion is available from the Registry
the Court.

The court also publishes a digest
case law of the European Commun
(European Union). The E.C. maintal
offices in 38 countries from which th
reports may be ordered. The U.S. site for Two other publications are worthy of
official E.C. publications is UNIPUB,mention for researchers of issues of inte
4811-F Assembly Drive, Lanham, MDational law. In 1986 th&eorge Wash-
20706-4391, phone (800) 274-4888, famgton Journal of International Law and
(301) 459-0056. Economics,in Washington, D.C., pub-

Yearbook of the International Lawished a special issue, “Guide to Interng
Commission-In 1947 the United Na-tional Legal Research.” This bibliogra;
tions created the International Law Conphy of materials is divided into three
mission, a group of 34 jurists from U.Nparts: primary sources, including codifie
member countries who meet to “makew and case law; secondary sources, co
recommendations for the purpose of | posed of serials and analytical tools; an

The first encyclopedia was completed i
1990. Work began in 1992 on a secon
tie@cyclopedia of the same name. Two vg
ulimes of the new, condensed multivolum
aset have been published. Further inform
tion about the encyclopedia can be of
tdined from Elsevier Science Publisher
i§.V., Sara Burgerhartstraat 25, P.O. Bo
rn&dll, 1000AE Amsterdam, The Nether
dands.

of international law and its codification.’search aids and reference sources.
The proceedings of the commission are The first part identifies such primary
published regularly in théearbook of thesources as codified law in the form o
International Law Commissiorwhich| constitutions, treaties, statutes and legi
can be obtained from Sales Section, Unjtiedive materials; administrative and regu
Nations, New York, NY 10017, or fromlatory materials; case law reports contair
Distribution and Sales Section, Office|ohg the decisions of international tribu
the United Nations, 1211 Geneva 16als; relevant national court decisions
Switzerland. and arbitral awards.

American International Law Cases The secondary source sections inclug
(AILC)—AILC is a compilation of casesreferences to mass media, bulletins ar
from the federal and state courts of tmewsletters, periodicals, periodical in
United Statesrelating to international lawlexes, loose-leaf services, digests, te
These case reports are printed in thrieeoks, casebooks, legal encyclopedia
series. The first series in 31 volumesd dictionaries. The third section, relat
contains cases from 1783-1979; the sétg to research tools, provides informa
ond includes those from 1979-1989 in 2ibn about practice manuals, practice han
volumes; and the third covers repart®oks and guides, bibliographies, organ
from 1990-1993 in 41 volumes. The seeation lists, document systems, and cory
ond series ends with a set of seven yplter databases.
umes dealing with “sources and docu- Copies of this issue of the journal (vol
ments” relating to international law othe20, nos. 1 & 2) can be obtained from th
than judicial decisions. George Washington Journal of Interna

Further information about these raional Law and Economics, The Nationa
ports can be obtained from the publishégw Center, George Washington Univer
Oceana Publications, 75 Main Streedity, Washington, DC 20052, phone (202
Dobbs Ferry, NY 10522. 994-7164.

Encyclopedia of Public International A shorter, similar publication iBrac-
Law—In 1981 the Max Planck Institutdice and Methods of International Ldoy
for Comparative Public Law and InterneShabtai Rosenne, published in 1984 b
tional Law of Stuttgart, Germany, bega@ceana Publications, 75 Main Stree
publication of a 12-volume series of thBobbs Ferry, NY 105221
Encyclopedia of Public International Law

encouraging the progressive developmegesearch tools, including practice and re

re law only for those states that h
ratified them. Among such important tr
ties are the Charter of the United Natio
peace treaties; conventions to combat i
pnational terrorism, skyjacking, and dr
drafficking; treaties embodying territori
lpurchases or settlements; convention
gablishing administrative unions (e.g.,
dtJniversal Postal Union); and conventig
Decodifying the privileges and immunities
diplomats and consular officers. Distir]
%ions should be made between treaties ¢
"erning only two contracting states (bilate
treaties) and general treaties binding a I3
number of states (multilateral treaties
r<':onventions) and, on matters of custc
other states by implication.

Under U.S. law, some of these treat
and conventions bind only the United Stg
government vis-a-vis its treaty partner
Other accords, known as “self-execut
jtreaties,” can be the source of private rig
n@hd are directly enforceable in court li
@ny other federal law.

». The sources of international law are tt
more flexible and diverse than those of
domestic legal system. The method of

fgrowth resembles that of the common |

g-ather than the civil law, for it invokes

-authority practice and precedent. The of

tons of the International Court of Justi

(and its predecessor, the Permanent G
of International Justice) and of intern
tional arbitral tribunals (such as the Ira
l@nited States Claims Tribunal in Tt
‘Fllague) are regarded as primary autho
"but any practice or opinion deemed to h
Vveight may also be legitimately used
%ersuasive evidence. The rules of evide
“are not rigid. International law is therefq

uite unhampered in its growth by restr

.Dﬁons of method or jurisdictional techniqu

|-
n- Custom As International Law
Conventional international law—tre

1

dhe “supreme Law of the Land” under t
Supremacy Clause of the Constitution (A
IVI, cl. 2). The difficulty with custom is on

Xo decide at what stage custom can be
to have become authoritative.

The evidences of custom are either da
ments tending to show what the practice
¥tates are or have been, writings of pu

Leists to show general opinion, or the de
sions of international tribunals and natio

|ties and (most) executive agreements—-ar

-of proof. It is always a troublesome matter

Yfder decree of court. The issue on appeals
dvas whether, in the absence of an Act of
NEongress or treaty, fishing vessels were
tBfotected from capture by international law,
fnd whether international law is part of the
Homestic law of the United States. Speak-
fffg for a unanimous Court Justice Gray

heeld:

NS International law is part of our law, and
of  must be ascertained and administered
c- by the courts of justice of appropriate
Jov- jurisdiction, as often as questions of
ral right depending upon it are duly pre-
rge sented for their determination. For this
purpose, where there is no treaty, and
0T no controlling executive or legislative
DM, act of judicial decision, resort must be
had to the customs and usages of civi-
lized nations; and as evidence of these,
to the works of jurists and commenta-
tors, who by years of labor, research,
and experience, have made themselves
peculiarly well acquainted with the sub-
jects of which they treat. Such works
are resorted to by judicial tribunals, not
for the speculations of their authors
concerning what the law ought to be,
any but for trustworthy evidence of what
its the law really is.
aw Since World War 1l, Congress has on
sgeveral occasions legislated broadly on a
hipumber of topics that were previously gov-
carned by rules of customary international
daw. or it has enacted implementing legisla-
dion adopting as a matter of federal law
yceaty provisions that were not self-execut-
h&1g. Thus, in 1945, immediately following
ithe establishment of the United Nations,
a®ngress passed the International Organi-
Zation Immunities Act (22 U.S.C. §8§ 288
R88h).
re In 1978 Congress enacted the Diplo-
jfnatic Relations Act, adopting the 1961
d/ienna Convention on Diplomatic Immu-
nity as the sole body of rules on the subject
a{:md providing as a matter of federal law for
direct actions against insurers of diplomats
hW o0 are personally not subject to immunity
Fom suit(22 U.S.C. §254a-254¢e,28 U.S.C.
ArL. .
1364). An example of congressional leg-
slation implementing a multilateral treaty

ies
tes
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S%?éjertaking is found in the 1984 amend-
ment to the Federal Criminal Code, 18
U.S.C. § 1203, adopting the International
so- nvention Against the Taking of Hos-
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